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Vice Chairman Amador issues a d:issenting opinion.

OPINION AND ORDER

This case 1is before thd& Board upon the appellant’s
petition for review of the February 28, 1992 initial decision
that affirmed the reconsideration decision of the Office of
Personnel Management (OPM) denying her request to make a
belated transfer from the Civil Service Retirement System
(CERS) to the Federal Employees Retirement System (FERS). For
the reasons discussed below, the Board GRANTS the appellant’s

petition for review under 5 C.F.R. § 1201.115 and REVERSES the



initial decision, permitting the appellant to make a
retroactive transfer from CSRS to FERS.

BACKGROUND

On GCctober 31, 1991, the appellant, a retired annuitant,
filed with the Board’s Atlanta Regional Office a timely appeal
of OPM’s reconsideration decision that denied her request to
transfer from CSRS to FERS.! See Appeal File, Tab 1. In its
reconsideration decision, OPM noted that its regulations
permit belated election of FERS coverage after the 6-month
open season period (July 1 to December 31, 1987) if an
enmployee’s failure to make a timely election was due to a
cause beyond the employee’s control. See 1id., Tab 8,
Subtab 2a. It expiained that #{a)] finding of cause beyond
control is justified if an employee exercised due diligence
but was prevented from making an informed decision during the
open season established by law due to an administrative error
on the part of the Government.” Id. Furthermore, it found
that the appellant did not establish that her failure to make
a timely election of FERS wés due to a cause beyond her
.control, noting that her employing agency, the U.S. Marshals

Service (USMS), provided FERS information to its employees,

1 The appellant retired on November 3, 1987. See Appeal
File, Tab 1. She first submitted her application for a
retroactive transfer to FERS te her former employing agency,
the U.S. Marshals Service, which denied he:r request on the
basis that it lacked authority tc grant retirses a retroactive
transfer to FERS. She then filed a reguest for
reconsideration with OPM. See Appeal File, Tab 8, Subtab 2b.



and she could have oktained information on FERS if she had
exercised due diligence.

In her petition for appeal, the appellant alleged that:
(1) Prior to her retirement, she did not receive a FERS
Transfer Handbook or any briefing or counselling about FERS;
(2) her official personnel file (OPF) did not contain a copy
of OPM’s FERS election form (which would have indicated her
preference for transfer to FERS); (3) she was not informed of
FERS until November 4, 1990, when she was advised that she
could 9join it retroactively; and (4) she contacted OPM
‘immediately on November 4, 1950. She submitted statements
from former co-~workers stating that she was not aware of FERS,
a3 well as a copy of an August 29, 1¢91 letter to OPM from
Josaph D. Moy, Jr., ”Chief, Retirement & Benefits Branch” of
the USMS. See id., Tab 1 and Tab 8, Subtabs 2¢c, 2d. Moy’s
letter stated that the appellant’s OPF did not contain a copy
of OPM Form 1555 (FERS election form) and that the USMS could
not locate a file that would iqﬁicate whether there was a hand
receipt showing that the appeliant had recelved a copy of the
-FERS Transfer Handbook. The letter also stated that the USMS
"went to great lengths to provide information to employees
during the 1987 Open Season” but that the USMS was unable to
prove that the appellant personally received the information.
See id., Tab 1 and Tab 8, Subtabk 2d.

After a telephonic hearing, the administrative judge, in
a February 28, 1992 initial decision, affirmed OPM’s

reconsideration decision, finding that the appellant failed to



establish that she exercised due diligence in inguiring about
FERS pricr to the close of the 1987 open season.? See Initial
Decision at 2-4.

In her petition for review, the appellant reiterates the
arguments she made to OPM and on appeal that she did not
receive any informztion on FERS and did not discover until
after her retirement that she could have transferred to FERS.

See Petition for Review (PFR) File, Tab 1.3

2 Although not mentioned by the appellant in her petition
for review, we note that a line of text is missing in the
initial decision and that another two 1lines are repeated.
Initial Decision at 2 and 3. Since these errors do not affect
the analysis and findings of fact in the initial decision, we
believe that they are inadvertent typographical errors and arz
of no legal consequence, See Adamov v. U.S. Marine Corps, 4l
M.S.P.R. 275, 278 (1989). i

3 The appellant also states in her petition for revi: Hat
she r7traveled to Miami, FL on January 22, 1292 in good faith
.to present [her) allegations and support [her] documentation
that [she] did not receive counsel.ing and/or the FERS
handbook,” and that #{a] ‘Statement of FACTS’ [sic] was
presented and not accepted at that time.” See PFR at 1. The
appellant submitted a copy of her #Statement of Facts” prior
to the hearing, and the administrative judge accepteu it in
the record. See Appeal File, Tab 10, Subtab A. Therefore, it
would have been duplicitive to accept the same statement into
the record at the hear:'ng. See 5 C.F.R. §§ 1201.41(b}(3) and
1201.41(b) (10). The administrative judge’s failure to mention
the appellant’s statement in the initial decision does not
mean that he d4id not: consider it. Marques v. Department of
Health & Human Services, 22 M.S.P.R. 129, 132 (1984), aff‘d,
776 F.2d 1062 (Fed. Cir. 1985) (Table), cert. denied, 476 U.S.
1141 (1986).



ANAT.YSTIS

l'ne appellant has esgtablished that her failure to make a

bimely election to transfer from CSRS to FERS was due to a

ci.i®e peyond har aontreol and that she is entitled to make a

belaiced transfe. o FERS.

Under OFM’s regulations, employing agencies may accept
elections to FERS within 6 months of December 31, 1987, when
the FERS Transfer Handbook was not made available to the
affected individual in a timely manner or when the individual
was unable, for reasons beyond his or her control, to elect
FERS cuverage within the prescribed time limit. 5 C.F.R.
§ 846.204(a); Webb v. Orfice of Personnel Managernreat,
47 M.S.P.R., 275, 278 (1991). However, OPM will authorize a
ret:roactive election wh=n it determines that an individual was
prevented before retirement f£rcia making an informed election
of PERS coverage due to an administrative error on the part of
the government., Webb, 47 M.S.P.R. at 2782; see Appeal File,
Tab 8, ¢ubtab 2a. In dec}ding whether to authorize a
reoroactive  election, OPM ‘also corsiders whether the
.indi /:2wal’s decisin' ras kased on misinformation or a lack of
information concerniviy the effect of a transfer to FERS.

Webb, 47 M.S.P.R. at 277 see Appeal File, Tab 8, Subtab 2a.

in reconsirirvacion decision denying the appellant’s
Tecuest o making . - ated election of FERS coverage, OPM
determir+- that: \ The USMS provided t. its employees

~

during “he 7:7 open seasvn IE@5 Transter V. 'hooks that

explained the differ «nies bhehwern 21 728 ond Tins ‘nceiuding



the Public Pension Offset (PPO); ‘2) although the appellant
asserted that her agency failed to provide her with adequate
information to make a FERS transfer during the regular season,
the appellant would have obtained the necessary information if
she had exercised due diligence by reading the FERS Transier
Handbook; (3) the appellant’s employing agency alleged that it
provided ite employees with published articles, video tapes,
and reference articles during the 1987 open season;
(4) although the appellant stated that she did not receive
informa’ ' on relating to the ‘election of FERS coverage during
the 1¢87 open season, she elected to enroll in the Thrift
Savings Plan (7SP) before she retired; (5) the TSP is part of
the FERS Act, and it was unlikely that the appellant would
have been aware of the TSP and not of FEkS; and (6) while the
appellant acted promptly to join the TSP, she delayed in
requesting FERS coverage until November 1990, 3 years after
her retirement. See Appeal File, Tab 8, Subtab 2a.

In affirming OPM’s r?consideration decision, the
administrative judge found, inter alia, that: (1) While the
USMS had  no evidence that the appellant received a FERS
Transfer Handbook explainiig the differences between CSRS and
FERS, a USMS representative stated that the USMS provided
-opies of the Handbook to employees during the 1987 open
season; (2) because the front ¢if the Form TSP-1, for enrolling
in the TSP, specifically previded that,the instructions on the
reverse side should be read k:2fore completion of the form, the

appellant failed to exercige Aue diligence when she neglected



tu , . of the Form TSP-1 at the time she joined the
W : Yo the appellant contended that the form did
NO o 1 YFERS” meant or state that a CSRS employee

ve 14 transfer to FERS, it was sufficient to place the
appellant on notice that there was another retirement system
and te¢ inquire akout it; and (4) statements submitted by the
appellant’s former co-workers were entitled to little weight
bec.ause they stated no basis for those co-workers’ acrsertion
that the appellant was not aware of FERS when she retired.
See Initlal Decision at 3-4,

We agree with the administrative judge’s finding that,
even 1f she did not officially receive a FERS handbook or
cther FERS information from the USMS, the appellant, with tle
exercise of due diligence, should at least have been aware of
the existence of FERS at the time of her retirement on
November 3, 1987. We find, however, that there is no evidence
of record to indicate that, even if the appellant had
exercised due diligence by inquiring about FERS,- she should
have been aware of the FERS ope; season.

We note that, while the USMS asserted in its August 29,
1991 letter to OPM that it #went to great lengths to provide
information to employees during the 1987 [o]pen [s]eason,” it
could provide no evidence that the appellant received the
information about the FERS open season and should have been
aware -f it. Appeal File, Tab 8, Subtab 2d. The USMS stated
that .~ recalled a cretired personnel specialist to provide

information to employees regarding transferring to FERS and



that the personnel specialist visited “most of the [USMS‘’s] 94
district cffices including the District of Maryland.” Id. At
the time ot her retirement, the appellant was employed by the
USMS in Baltimore, Maryland. See id. She alleged below in a
letter to OPM that her Maryland District #did not have a
Personnel Officer,” and the USMS has not indicated whether the
personnel specialist visited the appellant’s Maryland
District. Appeal File, Tab 8, Subtab 2d; see Appeal File,
Tab 10, Subtab A.

There is no other evidence of record to indicate that the
appellant should have been aware of the FERS open season. We
note that the record indicates that the Director of the USMS
distributed an October 5, 1987 memorandum to #AaAll U.S.
Marshals, Associate Directors, Assistant Directors, Dpivision
Chiefs and Staff Offices” informing them that #[t]he Personnel
Management Division and the Training Academy [had] produced a
video tape entitled ‘The Great CSRS FERS Debate’ to assist
[thair] employees in deciding whether to switch  to the new
retirement system.” Appeal F’ile, Tab 8, Subtabk 24. The
memorandum,stated that a copy of the video tape was being sent
to every USMS office with two or more employees and was to be
shown promptly to employees. It provided for the addressees
to arrange for smaller offices tc view the video tape. Id.
The memorandum specifically required certification that all
employees had seen the video, stress}ng the importance of
making the wvideo available to employees. Id. It also

indicated that verious documents ard forms regarding the CSRS



and FERS systems, including FERS Transfer Handbooks, were
being forwarded along with the memorandum. Additionally, it
listed numerous published articles on CSRS and FERS. Id.

The October 5, 1987 memorandum, however, was dated less
than a month before the appellant retired on November 3, 1987.
There is no indication whether the appellant’s Maryland
District received the memorandum and FERS Transfer Handbook,
as Well as the additicnal information, prior to the
appellant’s retirement. Neither is there any indication in
the record whether or when the Maryland District showed the
video tape or distributed any of the referenced material or
forms. Even if the Maryland District showed the video tape or
distributed the referenced material before the appellant’s
retirement, there is no indication that: (a) The appellant
saw the video tape or received any of the material; (b) she
was aware of the video tape or the material; or (c) she should
have been aware of then. Moreover, as previously noted
herein, the USMS has stated that the appellant’s OPF did not
contain a FERS Election Form agh that it had no evidence that
the appellant had signed for receipt of the FERS Transfer
Handboock. See Appeal File, Tabs 1 and 8, Subtab 2d. In fact,
in his August 29, 1991 letter to OFM, Moy stated that the
absence of the election form, OPM Form 1555, was “probably due
to the fact that [the appellant] retired prior to the end of
the FERS Open Season,” thereby implying that the form was not
available to the appellant prior to her retirement. Appeal

File, Tab 8, Subtab 2d. Thus, we find nothing in tne record
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to indicate that the appellant should have been aware of the

FERS open season.?

ORDER

We ORDER the agency to permit the appellant to make a
retroactive transfer to FERS. Thas agency must complete this
action within 20 days of the date of this decision.

We also ORDER the agency to inform the appellant of all
actions taken to comply with the Board’s order and of the date
on which it believes it has fully complied. See 5 C.F.R.
§ 1201.1i81(bh). We ORDER the appellant to provide all
necessary information that the agency requests in furtherance
of compliance. The appellant should, if not notified, ingquire
about the agency‘s progress. Id.

Within 30 days of the agency’s notification of
compliance, the appellant may file a2 petition for enforcement
| with the regional office to resolve any disputed compliance
issue or issues. The petition should contain specific reasons
why the appellant believes there is insufficient compliance,
and should ir~lude the dates ang results of any communications
with the agency about compliance. See 5 C.F.R. § 1201.182(a).

This is the Board’s final order in this appeal. 5 C.F.R.

§ 1201.113(c).

4 Thus, this case is distinguishable from Webb, 47 M.S.P.R.

at 278-79, and Moriarty v. Office of Personnel Management, 47
M.5,P.R., 280, 284, 287 (1991), in which the Bocard found that
the appellants were not entitled to make belated transtfers to
FERS because they had timely received the FERS Transfer
Handbook and had failed to show that they had bheen prevented
from making a timely election due to misinformation or lack of
information.
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NOVICE TO APPELLANT
You have the right to request the United States Court of
Appeals for the Federal Circuit to review the Board’s final
decision in your appeal if the court has jurisdiction. See
5 U.S.C. § 7703(a)(l). You must submit your reguest to the
court at the following address:
United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
The couirt must receive your regquest for review no later than
30 calendar days after reﬁeipt of this order by your
representative, if you have one, or receipt by you personally,
whichever receipt occurs first. See 5 U.S.C. § 7703(b)(1).

it

VUL figad 12,
cbert E. Taylor /
Clerk of the Board

FOR THE BOARD:

Washington, D.C.
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DISSENTING OPINION OF VICE CHAIRMAN ANTONIO C. AMADOR

I respectfully dissent from the majority’s opinion. 1In
my view, the record supports by pregonderant evidence a
£finding that the appellant was aware of the FERS open season,
or, with the ~xercise of due diligence, should have been aware
of it. Accordingly, I would have found the appellant
ineligible to make a retroactive transfer from the CSRS to
FERS because she has not established that: (1) She was
prevented from making a timely election of FERS because of
reasons beyond her cecntrol; (2) she was prevented from making
an informed election due to an administrative error on the
part of the government; or (3) her decision not to elect FERS
coverage was based on misinformation or a lack of information
concerning the effect of a +transfer to FERS. 5 C.F.R.
§ 846.204(a); Webb, 47 M.5.P.R. at 278.

The majority correctly points out on page 7 of the
Opinion and Order that, even if the appellant’s former
employing agency, the USMSE did not officially provide the
appellant with a copy of the FgRS Handbook, with the exsrcise
of due diligence, sha should at lesast have kzen aware of the
existence of FERS at the time of her retirement. I disagree
with the majority’s finding, however, that, even if the
appellant were aware of FERS, there was nc evidence that she
was aware oOf the FERS open seas...

It strains credulity to find that, while the appellant
was, or shcould have been, aware of FERS, she could still have

beon unawvare of the FERS open season. 1 note that, prior to
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her retirement on November 3, 1987, the appellant was employed
by the USMS during the greater part of the 1987 FERS open
season of July 1, 1987, to December 31, 1987, during which the
agency went to great lengthns to ensure that its employees
obtained adequate information on FERS by providing FERS
Transfer Handbooks, as vwell asz numerous FERS articles,
reference materials, and video tapes. See Appeal File, Tab 8,
Subtab 24.

The appellant made below a general denial that she had
received any information whatscever on FERS, a denial that the
administrative judge found “difficult to believe” based on the
weight of the evidence of record. Initial Decision at
2~4. 1 agree. While the appellant may not have received all
of the information available on the FERS open season, it is
highly wunlikely, in the midst of the agency’s extensive
efforts to publicize FERS, that she received absolutely no
information about it and did not become aware of it until
3 years after her retirement. The fact that the USMS could
not locate its receipt file o; a FERS election form for the
| appellant does not establish eithar that the appellant did not
receive a copy of the FERS 1ransfer Handbook or that she was
unaware of her right to transfer to FERS. The USMS’s
inability to produce these documents is not unusual in view of
thie length of time (more than 3 years) that elapsed between
the beginning of the FERS open season in 1387 and the
appellant’s application to transfer from the C3RS to FERS in

1950.
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Furthermore, both the establishment of FERS and the
establishment of the TSP were primary purposes of the Federal
Employees Retirement Systems Act, and the provision for an
election by CSRS employees to convert to FERS was an important
element 0of the Act. See Pub. L. No. 99-335, §§ 100A, 206, and
301-02, 100 Stat 514, 516, 599-605, 693-94 (1986); see also
S. Rep. No. 99-166, 99th Cong., 2d Sess.-{1985), reprinted in
1986 U.S.C.C.A.N, 1405, 1410.

The record indicates that the appellant Jjoined the TSP
prior to the start of the open seascn, i.e., on June 17, 1987.
See Appeal File, Tab 12. By Jjoining the TSP, the appellant
was aware of FERS or should have been aware of it if she had
exercised due diligence by reading the reverse side of the
Form TSP-1 as the instyructions on the front page of the Form
cautioned her to do. The instructions on the reverse side of
the Form TSP-1 specifically refer to CSRS and FERS employees
and explain the differences in the treatment of each class of
employees with respect te 'SP conftributions. See Appeal File,
Tab 13. The distinctions betwé;n these classes of employees,
as set out on the reverse side of the Form TSP-1, was
sufficient to cause a reasonably prudent person in either
class to inguire further about the matter. In fact, it
appears that this is precisely what the appellant did, albeit
belatedly, on November 4, 1990, as evident by the following
statement on her appeal for:m:

I never heard of FERS until I was advised by the

Thrift Savings Plan on 11-4-90. They gave me FERS
phone number. Girl there named Angel advised I
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could join retroactively. On that date I contacted
OPM .

Appeal File, Tab 1. Thus, the appellant could have received
the same information pricr to her retirement if she had simply
inquired.

The FERS Act “represent{ed] a dramatic new development in
Federal retirement programs” and #“the most significant changes
in Federal Retirement practices since the establishment of
CSRS.# 8. Rep. No. 99-166, 1986 U.S.C.C.A.N, at 1407, 1410.
Nevertheless, while the appellant expressed concern on appeal
to the Board that, because of the PPO, she would be unable to
receive spousal social security payments unless she could
transfer to FERS, there is no indication that she made any
attempt to seek information regarding 1legislation on the
applicability of the PPO to FERS that was pending in congress
at the time of her retirement. See Appeal File, Tab 1 and Tab
2, Subtab 2d. In Moriarty v, Office of Personnel Management,
47 M.5.P.R. 280, 284, 287 (1991), the Board stated that #[i]t
was within the appellant’s control to track the - legislation
through Congress....¥ 1In thefinstant apreal, the appellant
made no effort to do this even though she was, or should have
been aware of FERS. Rather, through her own lack of
diligence, the appellant failed to fully consider her options
under both retirement systems before deciding to retire under
the CSRS and did not seek to transfer to FERS until she
realized that she was precluded from rgceiving spousal social
security benefits hecause of the PPQ provision of the CSRS.

See Appeal File, Tab 1 and Tab 8, Subtab 2d.
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Finally, despite the fact that the instant case, in which
the appellant’s receipt of the FERS Handbook is disputed, may
be distinguished from Moriarty, 47 M.5.P.R. at 2&g4, 287, and
from Webb, 47 ¥.8.F.R. at 278-7%, in which the appellants
concerned had actually received copiss of the FERS Transfer
Handbook, the record establishes that the appellant here is
also not entitled to make a :wtroactive transfer to FERS. The
weight of the evidence sabmitted, including the USMS’s
substantial and diverse efforts te disseminate information
regarding FERS election coverage and.the appellant's.awareness
of the TSP, makes the appeliant’s allegation that she did nct
even hesar of FERS, and, thus, of the open season, until 19%0
incredible., Therefore, I would have found she is not entitled
to made a belated transfer to FERS. See 5 C.F.R.

§ 246.204{a); Webb, 47 M.S.P.R. at 278.

, /
“\/@Yw \_J \Jhmd_[ JAN 16 1993

Ahtonio C. Amador Data
Vice Chairman




